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Summary 

Recent high-profile military-related cases involving sexual assaults by U.S. servicemembers have 
resulted in increased public and congressional interest in military discipline and the military 
justice system. Questions have been raised regarding how allegations of sexual assault are 
addressed by the chain of command, the authority and process to convene a court-martial, and the 
ability of the convening authority to provide clemency to a servicemember convicted of an 
offense. 

Under Article I, Section 8 of the U.S. Constitution, Congress has the power to raise and support 
armies; provide and maintain a navy; and provide for organizing and disciplining them. Under 
this authority, Congress has enacted the Uniform Code of Military Justice (UCMJ), which is the 
code of military criminal laws applicable to all U.S. military members worldwide. The President 
implemented the UCMJ through the Manual for Courts-Martial (MCM). The Manual for Courts- 
Martial contains the Rules for Courts-Martial (RCM), the Military Rules of Evidence (MRE), and 
the UCMJ. Members of the Armed Forces are subjected to rules, orders, proceedings, and 
consequences different from the rights and obligations of their civilian counterparts, and the 
UCMJ establishes this unique legal framework. 

The UCMJ authorizes three types of courts-martial: (1) summary court-martial, (2) special court- 
martial, and (3) general court-martial. Depending on the severity of the alleged offense, the 
accused’s commanding officer enjoys great discretion with respect to the type of court-martial to 
convene. Generally, each of the courts-martial provides fundamental constitutional and 
procedural rights to the accused, including, but not limited to, the right to a personal 
representative or counsel, the opportunity to confront evidence and witnesses, and the right to 
have a decision reviewed by a lawyer or a court of appeals. 

In the 1 13 th Congress, there have been no fewer than 10 separate bills introduced addressing the 
issue of sexual assault in the military. The bills have proposed various provisions that include, but 
are not limited to prohibiting enlistment in the armed forces of individuals previously convicted 
of sexual offenses, eliminating the statute of limitations on prosecution of sexual offenses under 
the UCMJ, and barring commanders from overturning convictions obtained at court-martial. 

In recent months, Congress has included many provisions addressing sexual assault, including 
those mentioned above, in the House and Senate versions of the National Defense Authorization 
Act for Fiscal Year 2014 (FY2014 NDAA). Additionally, Secretary of Defense Chuck Hagel 
recently announced that the Department of Defense would implement a series of new initiatives 
designed to address sexual assaults in the military. 

Due to the sheer breadth of the various provisions contained in the House and Senate versions of 
the FY2014 NDAA, this report will address selected legislative proposals including requiring 
special victims’ counsel, changes to disposition and clemency authorities, creation of a mandatory 
minimum punishment, authority to transfer the accused, and protections for recruits and trainees. 
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Introduction 

Widely publicized allegations of sexual assault in the military have led to questions on how the 
military pursues claims of sexual misconduct. Recent high-profile military justice issues include 
dismissal of charges by setting aside findings in an Aviano court-martial related to sexual 
offenses; alleged sexual assault of a civilian by an officer serving as the Chief of the Air Force 
Sexual Assault Prevention & Response Branch at the Pentagon; and sexual assaults by instructors 
on recruits and tech school trainees at Lackland Air Force Base . 1 These incidents have raised 
questions regarding how allegations of sexual assault are addressed by the chain of command, the 
authority and process to convene a court-martial, and the ability of the convening authority to 
provide clemency to a servicemember convicted of an offense. 



Military Courts-Martial 2 

The U.S. Constitution imposes on the government a system of restraints to provide that no unfair 
law is enforced and that no law is enforced unfairly. What is fundamentally fair in a given 
situation depends in part on the objectives of a given system of law weighed alongside the 
possible infringement of individual liberties that the system might impose. In the criminal law 
system, some basic objectives are to discover the truth, punish the guilty proportionately with 
their crimes, acquit the innocent without unnecessary delay or expense, and prevent and deter 
further crime, thereby providing for the public order. Military justice shares these objectives in 
part, but also serves to enhance discipline throughout the Armed Forces, serving the overall 
obj ective of providing an effective national defense. 

The Constitution, in order to provide for the common defense , 3 gives Congress the power to raise, 
support, and regulate the Armed Forces , 4 but makes the President Commander in Chief of the 
Armed Forces . 5 Article III, which governs the federal judiciary, does not give it any explicit role 
in the military, and the Supreme Court has taken the view that Congress’s power “To make Rules 
for the Government and Regulation of the land and naval Forces ” 6 is entirely separate from 
Article III . 7 Therefore, courts-martial are not considered to be Article III courts and are not 
subject to all of the rules that apply in federal courts . 8 



1 Nancy Montgomery, “Case dismissed against Aviano IG convicted of sexual assault,” Stars and Stripes, February 27, 
2013, http://www.stripes.com/news/air-force/case-dismissed-against-aviano-ig-convicted-of-sexual-assault-l.209797? 
utm_source=feedbumer&utm_medium=feed&utm_campaign=Feed:+starsands tripes/ 

general+%28Stars+and+Stripes%29; “Lackland sex scandal prompts U.S. Air Force to discipline former commanders,” 
CBS News, May 2, 2013, http://www.cbsnews.com/8301-201_162-57582551/lackland-sex-scandal-prompts-u.s-air- 
force- to-discipline-former-commanders/. 

“ For a comprehensive discussion on the military justice system, including a comparison of procedural safeguards, see 
CRS Report R41739, Military Justice: Courts-Martial, an Overview, by R. Chuck Mason. 

3 U.S. Const. Preamble. 

4 Id. art. I §8, els. 11-14 (War Power). 

5 Mart. II §2, cl. 1. 

6 Id. art. I §8, cl. 14. 

7 See Dynes v. Hoover, 61 U.S. (How.) 65 (1857). 

8 See William Winthrop, Winthrop’s Military Law and Precedents 48-49 (2d. ed. 1920) (describing courts- 
martial as “ instrumentalities of the executive power, provided by Congress for the President as Commander-in-chief, to 
aid him in properly commanding the army and navy and enforcing discipline therein”) (emphasis in original). 
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